


AUM 





Vou. $1 


CENTRAL LAW JOURNAL - 109 


— 








Central Law Journal. 


ST. LOUIS, MO., AUGUST 13, 1915. 








REQUIRING A STREET RAILWAY COM- 
PANY TO FURNISH SEATS FOR EVERY 
PASSENGER. 





The Public Service Commission of the 
State of Washington made an order pro- 
viding, among other things: ‘“That the de- 
fendant (street railway) company. furnish 
sufficient cars to provide seats for substan- 
tially all persons using the Alki Point and 
Fauntleroy Park lines. It is understood that 
a substantial compliance shall be considered 
a sufficient compliance with this order di- 
recting the furnishing of seats for passen- 
gers on the Alki Point and Fauntleroy Park 
lines, the company not being required to 
provide for emergency crowds that might 
apply for seats, but shall provide seats at 
all times for the usual patronage of said 
lines, and shall so operate said lines at all 
times with sufficient cars to provide seats 
for all patrons, except on extraordinary and 
unusual occasions.” 

The company applied to the federal dis- 
trict court to restrain the Commission from 
enforcing this order, and three judges sit- 
ting as a court held that it was “unreason- 
able and void, in view of the severe penal- 
ties imposed by law for failure to comply 
therewith.” Puget Sound Traction, etc., 
Co. v. Reynolds, 223 Fed. 371. 

The facts of the case were rightly looked 
to for the determination of the question in- 
volved. ‘These show, that for about two 
hours in the morning and two hours in the 
evening of each day the cars on these two 
lines were so crowded that from 30 to 40 
per cent of the passengers were compelled 
to stand up for a period of thirty minutes or 
more, while the cars were traveling a dis- 
tance of five or six miles. This distance was 
over tide flats and practically there was 
no taking on or discharging passengers 
while going over these ‘flats, 








The court first ruled, that this part of the 
railway could not be considered separately 
and apart from the system as to the rate 
being compensatory or not. This decision, 
by the way, would have a tendency to the 
creation of an independent corporation, and 
then it could urge that the rates were not 
compensatory. 


But there not being before the court any 
question of fair compensation for the ser- 
vice performed, the opinion in the case said : 
“We feel constrained to hold, however, tha‘ 
so much of the order as requires the fur- 
nishing of seats for all passengers on. the 
Alki Point and Fauntleroy Park lines is un- 
reasonable and void in view of the severe 
penalties imposed by law for failure to com- 
ply therewith. The order requires the com- 
pany to furnish seats for ‘substantially all 
persons using the Alki Point and Fauntle- 
roy Park lines,’ and provides that ‘a sub- 
stantial compliance’ with the order shall be 
deemed a sufficient compliance; and that 
the company shall furnish seats at all times 
for ‘the usual patronage of said lines,’ and 
excepts only ‘emergency crowds’ and ‘ex- 
traordinary and unusual occasions.’ The 
crowds which pass over these two lines 
mornings and evenings and the thousands 
that flock to the parks and beaches on Sun- 
days and summer afternoons are neither 
emergency crowds, nor are the occasions ex- 
traordinary or unusual, and to require the 
company to furnish cars and seats for all 
who present themselves for transportation 
over these single-track railways, eight 
miles in length, is to require the impossible. 
We do not under-estimate the difficulties 
which confront the company in its efforts 
to furnish these facilities. The furnishing 
of seats for passengers on street railways 
is an unsolved problem, and perhaps will re- 
main so as long as a considerable part of the 
population is habitually attracted in the. 
same direction at the same time in pursuit 
of business or pleasure. * * * If, as appears 
in this case, one-third of the passengers are 
without seats during certain hours of the 
day, an increase in facilities to that extent 
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during these hours will, in a large measure, 
relieve the congestion. Such an order can 
be made definite and specific, and the com- 
pany can reasonably comply therewith ; but 
to compel it to furnish cars and seats at all 
times and on all ordinary occasions for all 
who may present themselves for transporta- 
tion is, as already stated, an unreasonable 
requirement.” 

The difference between the court and the 
Commission appears to have been more phi- 
logical than real, and it would seem that 
the order should not have been looked at 
with so very critical an eye. The Commis- 
sion would ordinarily be thought to have 
meant for the company to take care “at all 
times for the usual patronage,” that is to 
say, for the rush in the mornings and the 
evenings of each day. Congestion beyond 
this was occasional, and occasional ap- 
pears to. have been thought emergent and 
extraordinary. 

The opinion of the court, however, is wel- 
come for its upholding of the general prin- 
ciple that street railway cars should furnish 
seats for the passenger traffic it enjoys in 
the rush as well as in the less busy hours. 








NOTES OF IMPORTANT DECISIONS. 





BANKRUPTCY—PRIORITIES IN FAVOR 
OF WAGE EARNERS.—tThe flexibility of the 
bankruptcy act, as a rule in the application of 
administrative law is exemplified in a recent 
case, decided by Ninth Circuit Court of Ap- 
peals. Blessing v. Blanchard, 223 Fed. 35. 

In this case the question was whether either 
or both of two employes of a bankrupt cor- 
poration were entitled to priorities for wages 
due to workmen, clerks, 
and servants. One of these employes was the 
corporation’s general manager, having a salary 
of $300 per month, and his duties were to hire 
and discharge men, superintend salesmen, and, 
on occasion, to act as a salesman himself. Be- 
sides this he had general control of the work- 
men in all departments of work. The other 
employe was the superintendent in a depart- 
ment; he was subject to the general manager, 
and he did the same kind of work as the men 
under him, that is, repairing automobiles and 
general shop work. He was paid a salary of 


| hardly consistent with 





$150 per month. There is a general section 
which defines a wage carner to be one “who 
works for wages, salary, or where at a rate of 
compensation not exceeding one thousand five 
hundred dollars per year.” 


The court first held, admitting that there is 
opposing authority, that this does not qualify 
the section under consideration, but applies 
only where the phrase itself is used. This we 
greatly doubt. The court then thought that 
“priority of payment was intended for the bene- 
fit only of those who are dependent upon their 
wages, and who, having lost their employment 
by the bankruptcy, would be in need of such 
protection.”” Under this view the general man- 
ager was held not, and the superintendent was, 
entitled to priority. This conclusion. appears 
itself. Each employe 
did some of the things that brought him within 
the rule of priority, and each as to his general 
duties seemed to lie outside of the rule. Pre- 
sumptively neither more than the other ap- 
peared dependent upon his wages. There 
seems no great difference between a general 
manager of a business, and the superintendent 
of a department therein. Both are servants, 
whose discretion and general fitness are at 
least as much relied on as their manual or 
daily labor was, and to our mind, even if we 
agree that the definition of wage earner 
does not control, neither was entitled to the 
priority provided by the statute. But, as we 
said at the start, the law is an administrative 
measure, and entitled to liberal construction. 
The working force in a business was entitled 
to protection, and on this idea even the general 
manager might be in the priority rule. 


NEW TRIAL—STATUTORY, AND NOT IN- 
HERENT POWER OF COURTS IN CRIMINAL 


! 
, CASES.—In the opinion rendered by Ford J. 
| in New York Supreme Court, special term, in 


traveling salesmen 


People v. Becker, on July 28, 1915, as reported 
53 N. Y. Law Journal 1603, it is held that the 
power of the supreme court invoked after a 
conviction which had been sustained by the 
New York Court of Appeals; the court of last 
resort, is as limited by statute, there being in 
such case no remedy known to the common 
law. 

The statute cited and quoted makes no refer- 
ence to conviction having been sustained by 
ihe court of last resort, but refers to a case 
where “a verdict has been rendered against 
the defendant, by which his substantial rights 
have been prejudiced,” and he makes applica- 
tion for a new trial. The new trial may be 
granted: “When it is made to appear, by affi- 
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davit, that upon another trial the defendant 
can produce evidence such as if before received 
would probably have changed the verdict; if 
such evidence has been discovered since the 
trial, is not cumulative and the failure to pro- 
duce it in the trial was not owing to want of 
diligence.” 


The opinion denying the new trial went upon 
the theory, that there was no time limit within 
which motion was to be made, but as seen, it is 
confined to the discovery of, evidence, and there 
cannot be considered any questions arising upon 
the trial. As thus confined the judge says: 
“Thus it is seen that the granting of new trials 
in criminal cases is strictly limited by statute 
and is not at all based upon inherent right in 
the court, as in civil cases. The reason for 
this difference seems to be that in the former 
class of cases the pardoning power is the safe- 
guard relied upon to prevent injustice, while 
in the latter the courts themselves are the 
only recourse for the injured litigant.” 


Whatever may be the inference as to civil 
cases regarding the possession of inherent 
power by constitutional courts and the futility 
of legislatures to abridge it by direction as to 
time and manner governing the making of 
motions for new trials, it does seem true there 
ought to be a difference in power of courts to 
intervene in civil cases, when interposition 
should be denied in criminal cases. In the 
latter cases defendants are guarded by a dif- 
ferent measure of proof as to its certainty than 
obtains in civil cases, and then the state is 
acting as the guardian of law and order. 

In civil cases there is merely the supplying 
of tribunals for the determination of conflict- 
ing claims of right and there is the theory, 
however much it may be opposed to experience 
in fact, that each litigant invokes the aid of 
these tribunals in honest differences. Appear- 
ance of defendants in criminal cases is pre- 
sumptively in invitum, while with defendants 
in civil cases the presumption is the other 
way, but process is granted purely for juris- 
dictional purposes, and not as intimating any 
unwillingness of defendants to appear and de- 
fend. Therefore, the opening of a civil con- 
troversy should not be hedged. about with the 
same limitations as in criminal cases. 

The review of the affidavits in the Becker 
case shows that all of them related, directly or 
indirectly, to what was accessible at the time 
of the trial, and there was no very certain con- 
clusion that policy in a new trial would not 
exclude the evidence again. Mr. Becker ap- 
peared to take a gambler’s chance in keeping 
it out, and he lost. 





MASTER AND SERVANT—AUTOMATIC 
CAR COUPLERS MERELY TO OBVIATE 
NECESSITY OF GOING BETWEEN CARS.— 
In St. Louis & S. F.-R. Co. v. Conarty, 35 Sup. 
Ct. 785, the Supreme Court held, that an em- 
ploye standing on the footboard at the front 
of a switch engine, and caught between a car 
that was being placed on a sidetrack for re- 
pair, because of the absence of an automatic 
car coupler, was not within the protection of 
the act of Congress. 

The court admits the employe was where he 
had the right to be, in the performance of his 
duties, and seemingly he had the right to be- 
lieve the car, which was engaged in interstate 
commerce, was properly equipped, but he “was 
not endeavoring to couple or uncouple the car, 
or to handle it in any way, but was riding on 
the colliding engine,” and “was not in a situa- 
tion where the absence of the prescribed 
coupler and drawbar operated as a breach of 
a duty imposed for his benefit.’ 


The court also says that nothing in the 
act gives any warrant for saying that the auto- 
matic coupler was intended to provide a place 
of safety between colliding cars. 

Taking the rationale of this opinion, we do 
not see how any employe could recover for 
neglect of a railroad te equip its cars with a 
coupler, unless he is injured at some other 
place than between colliding cars. If then, he 
goes between cars to couple them, this would 
be contributory negligence, but if he stands 
by, in reasonable reliance of their being prop- 


_erly equipped, but, not being so, he is injured, 


he ought to recover. If you take an employe 
whose immediate duty is not seeing to the 
making up of a train, but for other reason he 
is required to be present, where they are rolled 
one against the other, why should he not be 
allowed to rely on proper equipment, and if 
the performance of his duty is aided by his 
standing where cars would be pushed one 
against the other if not properly equipped, why 
should the act have so very narrow an in- 
terpretation? Should it not rather seem that 
this device was intended to lessen general dan- 
ger in working in and around cars? Suppose 
this employe had not have been crushed be- 
tween the cars, but was thrown off by the im- 
pact of the engine and- car colliding, when 
neither was properly equipped? If he could 
recover under these circumstances, then the 
question of non-recovery is upon his being 
crushed when he was where he had no right 
to be. But this place would have been as safe 
as any other, if the carrier had complied with 
the statute. 
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THE ORGANIZATION OF THE CHI- 
CAGO SOCIETY OF ADVOCATES. 





There has been organized in the city of 
Chicago a society known as The Chicago 
Society of Advocates, the main purpose of 
which is to organize for common benfit 
those who have specialized in the trial of 
cases at nisi prius and are specially fitted 
by study, experience and aptitude for that 
kind of legal practice. 

In other words, it is a society of bar- 
risters who, without warrant of law or of 
custom, so far as this country is concerned, 
have agreed to confine their practice to that 
of advocacy and to accept employment from 
other lawyers, solicitors or attorneys, or in 
rare cases from clients direct wherever such 
clients are not represented by other attor- 
neys. 

This specialization is in accord with the 
spirit of the times and, it might be said, in 
response to an intelligent public opinion 
which demands experts in every field of 
applied sciences and professional arts. The 
general practitioner of medicine even to- 
day is not expected to be an expert sur- 
geon and in difficult cases is expected to 
recommend the employment of an expert 
to perform the more delicate operations. 
So, in the practice of law it is very prob- 
able that the future will show an increase 
in the number of specialists, and even to- 
day the number of lawyers who confine 
their practice to one subject, such as cor- 
poration law, negligence cases, administra- 
tion of estates, etc., is not inconsiderable. 


And, it is difficult to imagine a more 
natural and necessary field of specialization 
than that of advocacy. In England it is a 
distinction already hoary with age even if 
we may regard the arbitrary limitations 
imposed to maintain the distinction as be- 
ing anomalous and unreasonable. There 
can be no doubt that one who is trained in 
the law of evidence and court practice, who 
is thoroughly conversant not only with the 
principles of law and jurisprudence, but 
with their application to the practical dis- 





putes arising between men in the busy af- 
fairs of our everyday life, will be more 
likely to bring about a just and efficient 
administration of the law than one not so 
thoroughly prepared and equipped in the 
art and learning of the advocate. 

And we use the word “art” with the 
definite intention of insisting that advocacy 
is not a mere matter of legal knowledge—it 
is, indeed, one of the arts. Like the work of 
the surgeon, it requires more than a knowl- 
edge of the “books” or even of “clinical” 
instruction. The surgeon’s skill is founded 
largely on a “delicacy of touch” that ele- 
vates his skill to that of the great artist or 
musician. So also the great advocate by 
practice and mental aptitude acquires a 
peculiar skill in handling witnesses and an 
uncanny deftness in directing the mental 
operations of a juryman that evidences high 
efficiency in applying the principles of 
psychology and logic as well as expertness 
in rules of evidence and practice. 

It is not uncommon for lawyers with 
large practice in chambers to admit their 
own comparative incompetency in the ac- 
tual trial of cases and for that reason to 
retain for such purposes the services of an 
expert advocate. And such admission is no 
confession of weakness, as no ordinary man 
is expected to be proficient in more than 
one branch of the practice of a profession 
as varied in the extent and character of its 
operations as that of the law. 

The Chicago Society of Advocates was 
launched at a meeting of fifty-six trial law- 
yers of Chicago, on June 10, 1914, in pur- 
suance of the following invitation: 


“A discussion at a recent mecting of the 
Chicago Bar Association has suggested that 
perhaps it would be worth while to effect 
some form of voluntary organization among 
those lawyers of this city who devote a 
large portion of their time to the trial of 
causes, whether at nisi prius or on appeal, 
with a view of improving themselves and 
their juniors, rising at or coming to the 
bar, in the art of advocacy, to the end that 
the trial bar may acquire an increase of 
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savoir faire and standing and the public 
and the bench a clearer knowledge of its 
ability and character, the ultimate purpose 
being, of course, the better and speedier 
administration of justice.” 

The meeting held in response to this 
invitation was attended by fifty-six trial 
lawyers, over which Hon. Jacob M. Dick- 
inson presided, and the following Committee 
on Organization was appointed to formu- 
late a constitution: Mr. Eugene E. Prus- 
sing, chairman; Mr. A. M. Kales, Hon. 
Harry Olson, Mr. Fletcher Dobyns, Hon. 
C. S. Cutting, Mr. Fred D. Silber and Mr. 
Amos C. Miller. 

At a later meeting a constitution? was 
adopted, and the following officers elected: 
President, Eugene E. Prussing; vice-pres- 


(1) The constitution adopted was as follows: 

Article I—aAn association of members of the 
bar of Chicago, Illinois, is hereby formed to pro- 
mote increased efficiency on the part of those 
who practice as advocates, and to maintain a 
standard of.their professional conduct. 

Article II1.—The name of the association shall 
be “The Chicago Society of Advocates,” 

Article III.—The membership of the Society 
shall consist of active, associate and honorary 
members. 

Active members must fulfill the following re- 
quirements: 1. They must have been admitted 
to the practice of law in this State; 2. Have 
practiced for at least five years in this State 
or elsewhere, or part of the time in this State 
and part of the time elsewhere, and be engaged 
in the actual practice of law in this county; 
3. Be of good moral character; and 4. During 
the period of two years preceding application 
for membership, must have spent a substantial 
portion of their time in the trial of causes, 
either in the courts of first instance or on 
appeal; and 5. Must have obtained a creditable 
standing in the performance of such work. 

Associate Members.—The Board of Governors 
may, by the unanimous vote of its members 
(not less than eight) present at any of its 
meetings, elect any legal educator of distinc- 
tion resident in this State, an associate member 
of the Society. 

Honorary Members.—In case any member of 
the Society shall become a judge of any court 
of record, such member shall become an honor- 
ary member of the Society. Whenever any such 
honorary member shall ¢ease to be a judge as 
aforesaid, he shall be restored to active mem- 
bership in the Society. The Board of Gov- 
ernors may also by the unanimous vote of its 
members (not less than eight) present at any 
of its meetings, elect any member of the Society 
who has attained a pre-eminence in the pro- 
fession or distinguished himself in the public 
service, and who: shali have permanently re- 
tired from active practice, an honorary member 
of the Society. 





ident, Albert M. Kales; treasurer, William 
R. Medaris; secretary, Herbert Harley. 

The purpose of this organization is not 
so much to change any existing custom 
with respect to the organization of the bar, 
or the separation of practitioners into dis- 
tinct classes as in England, as to provide 
for a society where those who devote them- 
selves to the trial of cases—advocacy—can 
assist each other and promote the interests 
of good advocacy. 

Mr. Albert M. Kales, of Chicago, one of 
the founders, has well expressed the pur- 
poses of such a society in one idea—“effi- 
ciency.” Of these purposes Mr. Kales has 
the following further to say: 

“The object of such an organization is to 
assist in the establishment of a profession 
of advocacy. The existence of such a pro- 
fession necessarily involves the employment 
of some lawyers as advocates by other law- 
yers. No distinct profession of: advocacy 
could arise without the development of this 
practice. The reason is that only a small 
part of the client’s legal business involves 


Charter Members.—This Society has been or- 
ganized by a committee appointed at a meeting 
held at the Chicago Club on June 10, 1914.-This 
committee has invited a number of members of 
the bar to become charter members of the So- 
ciety. An acceptance of such invitation, prior 
to November 10, 1914, will be equivalent to an 
election. 

Article IV.—Nominations for Membership.— 
Nominations for membership shall be made in 
writing to the Board of Governors, under such 
forms and regulations as it may from time to 
time prescribe and shall be submitted to the 
membership of the Society by notice, at least 
ten days before being voted upon by the Board. 
Election shall require at least eight votes of 
the membership of the Board. The name of the 
person elected shall be placed upon the mem- 
bership list and reported to the members of 
the Society. 

Article V.—Board of Governors.—The general 
conduct of the affairs of the Society, and the 
exercise of its powers is hereby committed to 
a Board of Governors of ten members, who shall 
be elected by the members of the Society by 
ballot, by mail, just before the annual meeting 
in June, under rules to be fixed by the Board, 
and shall hold office as follows: 

Of the first Board, two shall hold office for 
one year, two for two years, two for three 
years, two for four years, and two for five years; 
and the successors of each class shall hold 
office for five years. 

The election of the first Board shall take 
place immediately after the organization of the 
Society, under the direction of the Orgeaniza- 








114 


CENTRAL LAW JOURNAL 





No. % 








litigation. The lawyer who handles the 
client’s legal business which does not in- 
volve litigation has no time to develop ef- 
ficiency in the handling of litigation or the 
conduct of it profitably to himself without 
too high a cost to himself or his client. For 
the same reason the lawyer who devotes 
himself to advocacy has no time for the 
handling of a vast amount of legal busi- 
ness of clients which does not require the 
activities of an advocate. It follows, there- 
fore, that a profession of advocacy cannot 
exist unless the lawyer who is in contact 
with the client with respect to nine-tenths 
of the client’s legal business makes a prac- 
tice of employing a suitable advocate for 
the actual trial of the one-tenth of the 
client’s legal business which involves litiga- 
tion. When, therefore, we say that the ob- 
ject of a society of advocates is to promote 
the establishment of a profession of ad- 
vocacy, what we mean is that its object is 
to extend the practice among lawyers gen- 
erally, of employing, in contested litigated 
cases, members of the bar who make more 


tion Committee, and the terms of its respective 
members shall expire in June of the five years 
following. 

Article VI.—Powers of the Board.—The 
Board of Governors shall have power, among 
other things: (a) To enact, alter, and amend 
the by-laws of the Society, and to elect a 
president and vice-president from their num- 
ber, and a secretary and treasurer from the 
membership of the Society, and to define their 
duties and alter the same from time to time; 
and to fill all vacancies in the membership of 
the Board from the time such vacancies shall 
occur until the next annual meeting of the 
Society. (b) To take such steps as they may 
deem expedient and proper to carry out the 
purposes of the Society. (c) To make and en- 
force rules of conduct for the members of the 
Society, and to promote the observance of such 
rules by all members of the bar practicing as 
advocates. (d) To investigate, and upon due 
notice and opportunity to be heard, to determine 
all complaints against members of the Society, 
and to admonish, discipline or expel members 
according to their judgment by a vote of not 
less than eight members of the Board, (e) Pro- 
vided, however, that upon the petition of any 
twenty members of the Society, any such ac- 
tion taken by the Board of Governors shall be 
submitted by such Board to the vote of the 
Society as a whole and in respect thereto the 
action of the Society and of the Board shall be 
determined by the result of such vote. 

Article VII.—Special Duty of Advocates.—It 
shall be the duty of members of the Society 
scrupulously to respect the clientele of lawyers 





of a profession of advocacy than does the 
average practitioner. 


“The practical steps now available for ac- 
complishing this object are two-fold: First, 
to settle the terms which will be satisfac- 
tory to the lawyers at large, as well as to the 
advocates, upon which advocates are to be 
employed by other lawyers and to give pub- 
licity to those terms, as well as assurances 
of their enforcement so far as the lawyers 
practicing as advocates are concerned. Sec- 
ond, to present to the public and to the 
lawyers generally those members of the bar 
whose practice is already such as to war- 
rant their being employed by other lawyers 
as advocates and*who are willing to accept 
the terms upon which advocates are to be 
employed by other lawyers; and from year 
to year to add to the list as rapidly as other 
members of the bar may qualify, and to 
drop from the list those members of the 
bar who have ceased to qualify.” 


It is unnecessary to add anything to what 
is here already stated as to the particular 
purposes of this society. It is largely an 


employing them and not to avail themselves of 
any opportunity to win such clients to them- 
selves. 

Article VIII.—Meetings.—The Society 
hold an annual meeting on the second Tuesday 
of June in each year, and quarterly meetings 
on the second Tuesdays of September, December, 
and March, at six o’clock, P. M. 

Special meetings may be called by a majority 
of the Board of Governors, or the president, 
in their discretion. 

Article IX.—Relations to Other Organizations. 
—Active relations with courts, local, state and 
national bar associations and similar organiza- 
tions, and, the law schools in this State shall be 
established for the purpose of aiding in the 
proper training of advocates, the administration 
of justice, and the furtherance of legislation 
to these ends. 

Article X.—Fees and Dues.—The initiation fee 
for active and associate members shall be ten 
dollars, which shall cover the dues until the 
next annual meeting. Thereafter the annual 
dues of each active and associate member shall 
be such sum, not to exceed ten dollars, as the 
Board of Governors shall from time to time 
prescribe, and shall be payable between October 
lst and December 31st of each year. 

Article XI.—Amendments.—This constitution 
may be altered, amended or revised by a two- 
thirds vote of the members present at any 
meeting, if notice of the proposed action is 
given at a previous meeting, and also in the 
notice of the meeting at which such vote is 
taken, 
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experiment and even those responsible for 
its springing into being have no definite 
idea as to the feasibility of the scheme or 
the ultimate rearrangements that may be 
necessary to be made to relate the new idea 
to the practice of law in this country. With 
no sharp distinction existing between the 
advocate and other practitioners nor any 
proposed that can be said to be sanctioned 
by ancient custom or any other authority, 
sufficient to enforce the distinction, it 
would seem to be an almost impossible 
task to separate practitioners into two 
camps except so far as each individual may 
choose to limit his own practice for the 
time being and so long as it may be profit- 
able to him to do so. 

It is quite possible, however, that a dis- 
tinction between the advocate and the 


general practitioner resting wholly upon. 


recognized efficiency may be even more ef- 
fective than where such distinctions are 
arbitrarily enforced by custom or law. Just 
as the surgeon, by his greater skill, gradual- 
ly segregated himself from the general body 
of medical practitioners, so it is passible 
that advocates may show themselves to be 
so skillful in the trial of cases as to make 
it incumbent on general practitioners to 
employ them. 


ALEXANDER H. Rossrns. 
St. Louis. 








THOSE WEIRD TECHNICALITIES. 





‘Admitting that many cases are reversed 
on seeming trivial technicalities of the law, 
yet I doubt if there is anyone who would 
seriously advocate a system of legal pro- 
cedure which did not lay down certain. rules 
and forms which had to be followed for 
the sake of justice to both sides to the con- 
troversy. There must be discipline or there 
will be anarchy.” 

The speaker was Judge N. M. Shelton, 
for nearly 15 years Judge of the Second 
Judicial Circuit. of Missouri, and still oc- 
cupying that position. He and some other 
attorneys had been discussing the question 





as to whether many a guilty man did not 
frequently escape his deserts because of the 
merciful red tape that blocked the pathway 
between the criminal and the gallows or . 
the penitentiary. 

Before ascending the bench of the Second 
Circuit, Judge Shelton had represented 
Schuyler county in the state Legislature 
and had served his district as state sena- 
tor, in which position he helped to draft 
many of the laws now forming the code 
of Missouri. The Judge has had about 
20 years’ experience as a general practi- 
tioner of the law. Continuing the sub- 
ject, he said: 

“Of course you can cite instances 
here and there where a mistake ‘has 
been made, even by the higher court, 
but you must remember that a vast- 
number of cases are being adjudi- 
cated daily in this country, and it 
will not do to throw reproach upon the 
whole legal system because an error now 
and then occurs. These harsh critics of the 
courts would leave the country if it were 
not for the protection those very courts 
give them and their property. 

“Criticism of the legal procedure of the 
land tends to embolden the criminal. He 
gets the idea that with the aid of a shrewd 
lawyer, he cannot be convicted, no matter 
what he does. Some papers say so, and 
he believes them. Intelligent observers of 
the courts, however, know that this is not 
true. Then there is a too common im- 
pression that money can nearly always se- 
cure an acquittal. In my experience on the 
bench, and as an attorney,I have never 
seen a man’s wealth enable him to escape 
the consequences of his crime. The poor 
man has the same chance. If he can’t af- 
ford to pay for the appealing of his case, 
the law has, and justly, made provision 
for him to get his record in the higher 
court. Before the bar of justice the poor 
man and the man of means stand exactly 
alike.” 

“But as to the technicalities upon which 
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the supreme court reverses so many cases?” 
it was suggested. 

“What do you mean by technicalities? 
The law itself, which is your protection and 
mine, might be called technical. The term 
as used by critics is too general to constitute 
an argument. What they call a technicality 
might be an absolute safe-guard for justice. 
It might be a technicality to re- 
verse a case where the defendant’s 
name appeared in the indictment as 
Blifins when it was in truth Bliv- 
ins, but it means nothing but due jus- 
tice to Blivins. Suppose he were tried and 
acquitted under the incorrect name of Blif- 
ins. A new prosecuting attorney comes in, 
a neighbor with a grudge informs on Bliv- 
ins again. To acquit himself he must show 
that he had already been tried and acquitted 
under the name of Blifins for the same of- 
fense, and that he is the same individual. 
Circumstances might be such that he 


could easily make the proof and 
clear himself, and then again it 
is possible to suggest conditions 


wherein it might be exceedingly dif- 
ficult. The law’s exactitude in indictments 
is a very necessary provision for the pro- 
tection of the citizen. It is folly to say an 
error is trifling, and should not be 
considered. What is wrong in demanding 
of the man who draws up an indictment 
or information the same care that would 
be required of an ordinary proof-reader 
in a newspaper office ? 

“Quite a storm was once raised because 
the supreme court reversed a case where 
the word ‘the’ was omitted before ‘state’ 
in the closing of an indictment: ‘Against 
the peace and dignity of the state.’ The 
phrase is so common, and it is so well 
known as a part of our organic law, that it 
is hard to conceive why any draftsman of 
an indictment should seek to change it un- 
less he imagined he knew more about what 
the framers of the Constitution meant 
than they did themselves. As changed, 
the final clause read: ‘Against the peace 
and dignity of state.’ 





“What state? One or more? It might 
mean the entire nation. With that final 
‘the’ omitted the term is vague and with- 
out meaning. Certainly the constitutional 
provision leaves nothing for guesswork. 


“But suppose the supreme court would 
hold the changing of the form worked no 
harm and did not matter. The next drafts- 
man might decide the whole thing was use- 
less, and leave ‘against the peace and dig- 
nity of the state’ out of the indictment al- 
together. 

“Who shall decide these things—the su- 
preme court, composed of men learned in 
law, or some young prosecuting attorney 
elected by an admiring constituency more 
because of his good fellowship than his ac- 
quaintance with Blackstone? Because the 
court refuses to approve the work of an 
illiterate prosecutor, must it be condemned 
for ‘allowing criminals to escape?’ Would 
it not be better taste to demand a higher 
character of ability of those whose duty it 
is to represent the state? Mind you, I am 
speaking now of the criticism which has 
been directed toward the court for revers- 
ing cases wherein the indictments have been 
so poorly prepared that they fail to charge 
a crime, under the statutes. 

“The law is rigid, necessarily so. Else it 
were a mockery. Pleaders must learn it 
and live up to it. It will never do to sub- 
stitute the various theories of prosecutors 
as to what might be as good or better than 
what is written. While the law stands it 
must be followed. It is easier to require the 
prosecutors to conform to the law, than to 
twist and alter the rules so as to meet their 
ideas. The prosecution has no more right 
to abrogate or change any of the plain pro- 
visions of the law than the defense. 

“I have noticed, and so have you, that 
those people who inveigh most vociferously 
against what they term the technicalities 
of the law, are the most radical in endeav- 
oring to utilize them when they themselves 
become involved in the law’s net. It never 
fails.” 
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“It had been pointed out that the su- 
preme court reverses cases where the re- 
cord does not show the accused has been 
in the room during all the trial, or if the 
county attorney uses a harsh expression 
toward the defendant, or if he comments 
upon the fact that the accused does not 
take the stand?” 

“Those rules are wholesome and work 
no hardship on the state,” replied the Judge. 
“It is an easy matter to have the defendant 
in the court room while his trial is on, and 
no explanation is necessary to show the jus- 
tice of it. In former times the abuse of 
a prisoner by the prosecuting attorney was 
so merciless it inflamed the jury’s mind 
against the accused, and a law was enacted 
and very properly, which put a stop to it. 
Why should a prosecutor need to comment 
upon the defendant’s not taking the stand ? 
The jury is aware of it, and the law says 
it can make its own deduction from the 
fact. It is nothing but common justice. 

“The notion that the public prosecutor 
is in reality a persecutor, and that it is his 
duty to convict regardless of all else, is 
wrong as wrong can be. The position of 
the prosecuting attorney is solely that of 
arbiter between the state and the accused. 
[t is his sworn duty to zealously guard 
every right accruing to the defendant, 
even though the defendant’s own counsel 
may not do so. 

Now, all these things are not handi- 
caps to the state. They are simply prop- 
er rules to an end that justice may be 
done, and innocence protected. What 
fair-minded person would have it other- 
wise? This conception that what the 
state needs is a ruthless prosecutor, work- 
ing diligently for a conviction, regardless 
of methods, is a streak of savagery that 
has come down from the days of the 
witch burners. It would be monstrous 
to array the state, with its great wealth 
and powerful legal machinery, against the 
citizen who may be accused; pursuing 
him to the bitter end, bound to deprive 





him of life, or of liberty simply because 
he is an accused. We don’t want any such 
condition as that. We simply want the 
man tried fairly, according to the specific 
rules laid down in our lawbooks—which 
are plain enough to be grasped by an in- 
telligent mind—and if convicted pun- 
ished according to his deserts. That is 
the whole purpose of the criminal code, 
nothing more, and nothing less. 

“You must recollect,” remarked Judge 
Shelton in conclusion, “that the organic 
law framed by the founders of our gov- 
ernment represents the concrete wisdom 
of ages. The bad has been discarded and 
the good retained. Our law is not an 
experiment to be lightly juggled. 

“The most material advance made in 
civilization was when laws were enacted 
giving the accused citizen a fair trial. 
That was an end of tyranny and of op- 
pression. Kings and emperors had to 
bow to the law. To raise a hue and cry 
against it at this day is to assail the doc- 
trine which gave us liberty.” 

Epcar WHITE. 


Macon, Mo. 








MORTGAGE—ASSUMPTION OF DEBT. 





MORLAN v. LOCH. 





Supreme Court of Kansas, June 12, 1915. 





149 Pac. 431. 





(Syllabus by the Court.) 





A mortgagor, who sells mortgaged real prop- 
erty to one who assumes and agrees to pay the 
mortgage, may maintain an action against such 
grantee to recover the amount left unpaid after 
a sale of the property on a foreclosure of the 
mortgage, and judgment against the mortgagor 
for the deficiency, without paying the judg- 
ment. 





MARSHALL, J. The plaintiff owned real 
property in Jefferson county, Neb., mortgaged 
it to the State Saving & Loan Association, of 
Beatrice for $700, and afterwards sold the land 
to the defendant, who assumed and agreed to 
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pay the mortgage. It was not paid, and was 
foreclosed. The land was sold, and a deficiency 
judgment was rendered against the plaintiff 
herein for $626.85. This has not been paid. 
The defendant, Paul J. Loch, was a party to 
the foreclosure action, but service on him was 
by publication only. The plaintiff brings this 
action to recover the amount of the judgment 
rendered against her. A demurrer to the pe- 
tition and a demurrer to the evidence were 
overruled. Judgment was rendered for the 
plaintiff Louisa J. Morlan, for $626.85. The 
defendant, Paul J. Loch, appeals. 


Can the plaintiff maintain this action be- 
fore she has paid the judgment against her? 

The defendant quotes part of the syllabus in 
Stove Works v. Caswell, 48 Kan. 689, 29 Pac. 
1072, and relies on the principle there stated, 
as follows: 


“Where property is sold, and the purchaser 
agrees to pay the consideration therefor, or a 
portion thereof, to a creditor of the vendor, 
the purchaser, as between himself and the 
vendor, becomes the principal debtor, and the 
vendor only a surety.” Bowling v. Garrett, 49 
Kan. 504, 520, 31 Pac. 135, 33 Am. St. Rep. 
377; Mulvane v. Sedgley, 63 Kan. 105, 64 Pac. 
1038, 55 L. R. A. 552; Fisher v. Spillman, 85 
Kan. 552, 118 Pac. 65; Bank v. Livermore, 90 
Kan. 395, 402, 183 Pac. 734, 47 L. R. A. (N. S.) 
274. 


There is nothing in this case to indicate 
that the mortgagee accepted the defendant, 
Paul J. Loch, as his debtor. What are the 
relations of the parties to this action, growing 
out of their contract? The plaintiff sold the 
defendant certain land. The defendant, as a 
part of his contract, agreed to pay a certain 
debt owed by the plaintiff. ‘The fact that the 
debt was secured by a mortgage on the real 
estate conveyed makes no substantial differ- 
ence. The mortgage debt was the debt of the 
plaintiff. The defendant did not pay that debt. 
Judgment was rendered against the plaintiff 
for the amount thereof. The defendant has 
not done the thing he contracted to do. He 
contracted to pay. He did not contract to 
indemnify, nor to save harmless. The con- 
tract can be performed in but one way. That 
is by payment. When he fails to pay, does 
the plaintiff, without first paying the debt, 
have a right of action against him? The 
plaintiff's paying the debt was not a condition, 
or a part of the contract. The plaintiff may 
be unable to pay the debt until the money has 
been collected by her from the defendant. The 
payment of this debt may save the plaintiff 





from insolvency. In the ordinary case of prin- 
ciple and surety, the surety parts with noth- 
ing until he pays the debt for which he bound 
himself. Here the plaintiff parted with the 
land which the defendant received. We must 
conclude that the plaintiff has a right of action 
for the nonperformance of the contract, with- 
out having first paid the mortgage debt or 
the judgment rendered thereon. This is in 
harmony with the great weight of authority. 
There are authorities to the contrary. In 
Faulkner v. McHenry, 235 Pa. 298, 300, 83 Atl. 
827, 828 (Amn. Cas. 1913D, 1151), the court 
said: 


“Any apparent want of harmony in the de- 
cisions as to the right of a party indemnified 
to recover without proof of loss by the pay- 
ment of the debt or otherwise disappears when 
the nature of the undertaking is considered, 
and the distinction between an obligation to 
do a specified thing and one of indemnity 
against loss resulting from nonperformance is 
observed. Where the indemnity is against 
liability, there is a right of recovery as soon 
as a liability is incurred; Where it is against 
loss by reason of a liability, there is no right 
of recovery until a loss occurs.” 


The contract in the case at bar is a contract 
to pay, not a contract to indemnify. Especially 
in point is Locke v. Homer, 131 Mass. 93, 41 
Am. Rep. 199. Other cases sustaining the con- 
clusion reached by this court are Burbank 
v. Roots, 4 Colo. App. 197, 35 Pac. 275; Foster 
v. Atwater, 42 Conn. 244; Stout v. Folger, 34 
Iowa, 71, 11 Am. Rep. 138; Baldwin v. Emery 
89 Me. 496, 36 Atl. 994; Williams v. Fowle, 
132 Mass. 385; Rice v. Sanders, 152 Mass. 108, 
24 N. E. 1079, 8 L. R. A. 315, 23 Am. St. Rep. 
804; Walton v. Ruggles, 180 Mass. 24, 61 N. E. 
267; Stichter v. Cox, 52 Neb. 532, 72 N. W. 
848; Adams v. Symon (Sup.) 6 N. Y. Supp. 
652; Wilson v. Stilwell, 9 Ohio St. 467, 75 Am. 
Dec. 477; Callender v. Edmison et al., 8 S. D. 
81, 65 N. W. 425; Mills v. Allen, 133 U. S. 423, 
10 Sup. Ct. 413, 33 L. Ed. 717; 20 Am. & Eng. 
Ency. of Law (2d Ed.) 992; note, 3 Ann. Cas. 
481; 27 Cyc. 1359; 2 Devlin on Real Estate, 
p. 2087 § 1091. 


In Trice v. Yoeman, 8 Kan. App. 
Pac. 288, that court said: 


537, 54 


“A promise to pay to a third person a debt 
due him by the promise may be enforced by 
the promisee against the promisor without 
waiting for the third person to sue thereon.” 
Syllabus par. 2. 

That case was reversed by this court in 60 
Kan. 742, 57 Pac. 955, because of error in the 
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admission of evidence. From the briefs in 
that case it appears that the right of the 
mortgagor, before paying the mortgage, to en- 
force payment against his grantee was ex- 
pressly presented for determination, but this 
court said nothing on the subject. 


The judgment is affirmed. 
concurring. 


All the justices 


Note.—Assumption of Mortgage Debt, Making 
Purchaser Principal Debtor —The instant case 
seems opposed, in its ruling, to a fairly well- 
settled principle, as stated to have been relied on 
by defendant and rejected by the court. 


It is seen to have been rejected, because, as 
the court states: “There is nothing in this case 
to indicate that the mortgagee accepted the de- 
fendant, Paul J. Loch, as his debtor.” But the 
relation to the mortgagee being created by the 
assumption of the debt, there needed to be no 
acceptance by the mortgagee. 


It has been ruled that the right of a mortgagee 
to enforce such an assumption is not based on 
priority of contract, but on the doctrine of syub- 
rogation to the equities of mortgagor against 
grantee, who as between them had become the 
principal debtor. Knapp v. Connecticut M. L. Ins. 
Co., 85 Fed. 329, 29 C.‘C. A. 171, 40 L. R. A. 861. 


To the same effect it was held in Alabama, this 
case seeming to go more particularly on the the- 
ory, that it is a promise made for the benefit of 
a third party on which he can sue. Development 
Co. v. Short, ror Ala. 333, 13 So. 385. 


Illinois has held the mortgagee could sue upon 
the assumption. Merriman vy. Schmitt, 211 III. 
263, 71 N. E. 986. And Indiana, where it was 
deemed an executory agreement enuring to mort- 
gagee’s benefit. Whicker v. Husbaw, 159 Ind. 1, 
64 N. E. 460. And in Iowa, it was said the as- 
sumption need not be through the last grantor. 
Bank v. Mesarvey, 101 Iowa 285, 70 N. W. 108. 


In Ohio the benefit to a third person seems to 
be the ground for recovery by mortgagee. Poe 
v. Dixon, 60 Ohio St. 124, 54 N. E. 86, 71 Am. 
St. Rep. 713. 


Thus the principle being so well settled that 
the meaning of such assumption is that mortgagee 
may sue, it would appear not unreasonable to 
hold that, as long as mortgagee was unpaid, a 
preference right of action existed in his favor 
against the purchaser. If the mortgagee elected 
to sue the mortgagor, or if the mortgagor paid 
the mortgagee, it is easy to conclude the mort- 
gagor would have a right of action against the 
purchaser to indemnify him. The contract of 
assumption, therefore, is in legal effect to in- 
demnify, though the promise say nothing directly 
to this effect. 


Faulkner v. McHenry, 235 Pa. St. 298, 83 Atl. 
B27, Ann. Cas. 1913 D. 1151, shows the same kind 
of assumption as in the instant case, and there 
it was held the mortgagor must first pay, be- 
cause the contract was one of indemnity. It was 
said: “The words ‘under and subject’ in a con- 
veyance, import that the grantee takes the land 
subject to an encumbrance * * * and the covenant 
to be inferred from it is that of indemnity for 





the protection of the grantor.” This seems a 
very natural, even necessary, influence. , 

In a recent decision by Alabama Supreme Court, 
it is said, that: “While the mere purchase of 
land subject to an outstanding mortgage will not 
render the purchaser personally liable for the 
mortgage debt, yet, if he assumes the payment 
of the mortgage debt as a part of the considera- 
tion of the purchase he becomes personally liable 
for the mortgage debt, and the payment of the 
same can be enforced by the mortgagee or his 
assignee, upon the theory that the obligation to the 
mortgagor to discharge the debt was made for 
the benefit of the mortgagee, as well as of the 
mortgagor.” Morris v. Fidelity Mortgage Bond 
Co., 65 So. 810. 


If this does not mean that there is primary 
right in mortgagee to sue, I do not understand 
it, and if it means this, the assumption seems 
to me clearly one of indemnity. The promise 
is not to pay anything to mortgagor, but to pay 
the debt owed on the land, as to which payment 
is to operate by way of release of satelite 








ITEMS OF PROFESSIONAL 
INTEREST. 





PROGRAM OF THE SECTION OF LEGAL 
EDUCATION OF THE AMERICAN BAR 
ASSOCIATION, AUGUST 16, 17, 18, 19, 
1915. 





The sessions of the Section of Legal Educa- 
tion will be held in the ball-room, Newhouse 
Hotel, Main and Fourth South streets, Salt 
Lake City, on Monday, August 16, at 2:30 p. m.; 
on Tuesday, August 17, at 3:30 p. m., and on 
Thursday, August 19, at 2:30 p. m. 


The session on Monday afternoon, August 
16, will be in the nature of a conference of 
state bar examiners and law school teachers, 
but all who are interested are cordially in- 
vited to attend. 


Monpay AFTERNOON, AuGusT 16, 2:30 O’cLocK. 


Opening remarks by the chairman of the 
section, Charles E. Shepard, of Washington. 

A paper on “The Best Practical Method of 
Ascertaining the Moral Character of Candi- 
dates for Admission to the Bar,” by Hon. David 
Leventritt, of New York City. 


A paper on “Co-operation Between the State 
Board of Bar Examiners and the Law Schools 
in the State,” by Henry M. Bates, dean of the 
Law School of the University of Michigan. 


Special discussion of the topic presented in 
the last paper. This discussion will be opened 
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by George C. Manly, of Colorado, and H. A. 
Bronson, of North Dakota. . 


General discussion of the papers and topics 
presented. 


Resolutions by the conference. 
TuESDAY AFTERNOON, Aus6usT 17, 3:30 O’CLOCK. 
Annual address by the chairman of the Sec- 
tion, Charles E. Shepard, of Washington. 


Presentation of report of the committee on 
standard rules for admission to the bar, by 
Lucien H. Alexander, of Pennsylvania, chair- 
man. 


A paper on “The Importance of a Pre-Legal 
Education as a Preparation for the Practice of 
the Law,” by Lawrence Maxwell, of Ohio. 


Special discussion of the topic presented in 
the last paper. This discussion will be opened 
by Hon. Andrew A. Bruce, of the Supreme 
Court of North Dakota. 


General discussion of the subject by members 
of the Section. 


THURSDAY AFTERNOON, AUGUST 19, 2:30 O’cLocK. 
Discussion of the propositions submitted in 

the report of the committee on standard rules 

for admission to the. bar, and action thereon. 
Resolutions by the Section. 





THE STORY OF THE NEW 
ASSOCIATION. 


MEXICO BAR 





The New Mexico Territorial Bar Association 
was organized at a preliminary meeting for 
that purpose, held in Santa Fe, New Mexico, 
on the nineteenth day of January, 1886. There 
were nineteen members present. An adjourn- 
ment was taken to January: 30th, the same 
year, and at that meeting, which was really 
the first annual meeting, there were thirty- 
three members enrolled, eight of whom are still 
living and practicing their profession in the 
state of New Mexico. The present member- 
ship is one hundred and fifty. 


The object of the association was clearly set 
out in the second article of the constitution 
adopted January 19, 1886, and reads as follows: 


“The association is formed to cultivate the 
science of jurisprudence, to promote reform in 
the law, to facilitate the administration of 
justice, to elevate the standard of integrity, 
honor and courtesy in the legal profession, to 
encourage a thorough and liberal legal educa- 
tion, and to cherish a spirit of brotherhood 
among the members thereof.” 





The question of politics, as far as the writer 
has been able to ascertain, has never been dis- 
cussed in association meetings, nor has it been 
considered in the election of members and offi- 
cers of the association. 


At the annual meeting in 1887, the New 
Mexico Bar Association endorsed its first presi- 
dent, Honorable William A. Vincent, by reso- 
lution, for the position of Judge of the Fourth 
New Mexico District. Immediately after such 
endorsement the article of the constitution 
above quoted was amended by adding these 
words: 


‘“That this association shall not endorse or 
recommend any person for any official posi- 
tion.” 


The amendment was carried by an over- 
whelming majority, and has been enforced and 
strictly observed ever since. 


The constant aim of the Bar Association has 
been to raise the standard in every way pos- 
sible, and it has been instrumental in having 
laws passed for this purpose. 

In 1890, Mr. Frank Springer, the retiring 
president of the association, in his address, 
urged the necessity of a speedy settlement 
through a proper tribunal of titles under 
Spanish and Mexican land grants. The matter 
was so important that the association ordered 
the address printed and distributed among the 
members of Congress, and resulted in the es- 
tablishment of the Court of Private Land 
Claims the following year. Said court was or- 
ganized soon after its creation and, through it, 
all these claims and grants have been settled. 


By resolution, the New Mexico Bar Associa- 
tion became affiliated with the American Bar 
Association in 1889 and has continued in that 
relation to the present time. 


Under the territorial judicial system, the 
same judges who tried cases in the District 
Court, afterwards sat as a Supreme Court; the 
trial judge never sitting in the case, tried by 
him below. In 1898, the Bar Association peti- 
tioned Congress for the passage of a bill chang- 
ing the judiciary of the territories, or, at least, 
of New Mexico, so as to give a separate and 
independent Appellate Court, said court to be 
composed of judges who should have nothing 
whatever to do with nisi prius trials. 

This matter was brought as forcibly as pos- 
sible to Congress, but did not result in any 
change in the judicial system. 

Under statehood, there is a separate and in- 
dependent Supreme Court, composed of three 
members. 
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In 1893, the Bar Association began a vigor- 
ous agitation for the adoption of a Code of 
Civil and Criminal procedure. This agitation 
continued until 1897, when the legislature 
passed the present Code. 

Many members of the New Mexico Bar took 
an active part in the statehood campaign and 
were influential members of the constitutional 
convention which adopted the present state 
constitution. 


This year, the association supported the 
movement to codify the laws of the state and 
the legislature adopted such codification, as 
prepared" and presented by Judge Merritt C. 
Mechem, of the Juditial District, and Steven 
B. Davis, a member of the association, residing 
in Las Vegas, New Mexico. 

From its organization to the present time, 
the association has exerted great influence in 
carrying out the purposes of the association as 
set forth in Article II, above quoted. 

M. E. Hickey, president of the New Mexico 
State Bar Association, whose portrait appears 
on our front cover page, was born at Morgan- 
town, Indiana, April 20, 1863, and at the age 
of fourteen, his father’s family moved to Kan- 
sas, to enable the subject of this sketch to 
“srow up with the country.” He graduated 
from the University of Kansas, in 1893, and 
immediately thereafter, entered the teaching 
profession and taught in high schools of that 
state, and Colorado for several years, and in 
1898, was elected superintendent of city schools 
of the city of Albuquerque, New Mexico. 

After occupying that position for a period of 
four years, he resigned and began the practice 
of law in Albuquerque, in which place he has 
remained continuously for seventeen years. He 
has been successful in his profession and en- 
joys a practice sufficient to give him a com- 
fortable living. 

At the statehood election, he ran for Judge 
of the Second Judicial District, consisting of 
the counties of Bernalillo, McKinley and Sand- 
oval, and was defeated by the present incumb- 
ent, Honorable H. F. Raynolds. He has taken 
some part in local politics and has been a life- 
long Republican. 

In addition to his professional work, since 
leaving the rank of teachers, he has continued 
his interest in questions of education, and for 
three years, has been, and is at present, the 
president of the Board of Education of the 


city of Albuquerque, New Mexico. 
A. H. R. 





HUMOR OF THE LAW 





General Sabine, Governor of Gibraltar, hav- 
ing failed in his attempts to extort money from 
a Jew, sent him back by force to Tetuan in 
Morocco, from whence he had come to Gibraltar. 
The Jew afterwards went to England and sued 
the governor for damages. 


Mansfield, who had not then received his 
title, was counsel for the governor. In the 
course of his defense before the jury he said: 


“True, the Jew ‘was banished, but where? 
Why, to the place of his nativity! Where is the 
cruelty, where the hardship, where the injus- 
tice of banishing a man to his own country?” 


Mr. Nowell, counsel for the Jew, retorted: 
“Since my learned friend thinks so lightly of 
the matter, I ask him to suppose the case his 
own; would he like to be banished to his native 
land?” 

The court rang with peals of laughter, in 
which Mansfield himself joined with a good 
will. 





“A young man from the South,” says a mem- 
ber of the New York bar, “who, some years ago, 
was so fortunate as to be enabled to enter the 
law offices of a well-known New York firm, 
was first entrusted with a very simple case. 
He was asked by the late James C. Carter, 
then a member of the firm, to give an opinion 
in writing. When this opinion was submitted, 
it was observed that, with the touching confi- 
dence of the novice, the young man had begun 
with the expression, ‘I am clearly of opinion.’ 


“Mr. Carter smiled as his eye caught this, 
and he said: 


***Son, never state that you are clearly of 
opinion on a law point. The most you can 
hope to discover is the preponderance of the 
doubt.’ ” 





A raid had been made on a negro gambling 
house, and a dozen inmates arrested. In police 
court the next morning, each of the accused 
was heard in turn. The last in the row was a 
large, scared-looking negro. 

“Well,” asked the judge, “what do you know 
about this case?” 

“Who? Me?” asked the negro. 

“Yes, you.” 

“Well, I just tell yo’. All I knows about dis 
case is dat I wasn't dar!”—Kansas City Bar 
Monthly. 
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1. Accord and Satisfaction—Check in Full.— 
Acceptance of check reading “in full” and re- 
tention of money, held an accord and satisfac- 
tion, though the creditor erased the words quot- 
ed.—Ryan v. Progressive Retailer Pub. Co., Ga., 
84 S. E. 834. 


2. A@miralty—Jurisdiction—A suit against 
a vessel for negligent injury to a submarine 
cable resting on the bottom of a navigable 
tidewater channel held within the admiralty 
jurisdiction.—Postal Telegraph:«Cable Co. v. P. 
Sanford Ross, Inc., U. S. D. C., 221 Fed. 105. 

3. Adverse Possession—Fiduciary Relation.— 
Where N. took possession without being in a 
fiduciary relation to, or recognizing title of, 
plaintiffs, he need not, when thereafter taking 
lease from P. disavow plaintiff's title, for P. 
through N., to hold adversely to them.—Hollo- 
way v. Purington, Tex., 175 S. W. 507. 


4. Assignments — Construction. — Assign- 
ment by purchaser, who, through vendor’s mis- 
representations, took possession of wrong lots, 
held not an assignment of a mere right of ac- 
tion; his assignees’ right of action being based 
on similar misrepresentations to them.—Conlin 
v. Emanuel Lewis Inv. Co., Cal, 147 Pac. 472. 


5. Special Tax Bill.—Contractor assigning 
special tax bill and lien held to impliedly war- 
rant that there was a valid lien, so as to render 
him liable to assignee on determination of its 
invalidity by reason of his own acts.—Bank of 
Commerce v. Ruffin, Mo., 175 S. W. 303. 








6. Attachment—Joint Tortfeasers.—Constable 
and attaching creditor held liable jointly and 
severally for attaching plaintiff's property under 
an attachment against another person.—Klie v. 
Wellman, Mo., 175 S. W. 267. 


7. Bankruptcy—Gift—A trustee in bank- 
ruptey may recover from the bankrupt’s wife 
property purchased by her savings from money 
given her for the maintenance of the household, 
which was not a valid gift by the husband.— 
Milkman vy. Arthe, U. S. D. C., 221 Fed. 134, 


8. Insurance.—Under Bankr. Act, § 70a, the 
bankrupt cannot be compelled to substitute him- 
self as beneficiary in a life insurance policy 
payable to his wife, and borrow the loan value 
thereof for the benefit of his creditors.—In re 
L. Hammel & Co., U. S. C. C. A., 221 Fed. 56. 


9. Levy.—The taking possession of property 
of a corporation by a court through receivers 
in a creditor’s suit constitutes a “levy,” within 
section 67f of the Bankruptcy Act, and the juris- 
diction of the court over the property is not 
affected by bankruptcy proceedings against the 
corporation instituted more than four months 
therafter.—Blair v. Brailey, U. S. C. C. A., 221 
Fed. 1. 


10. Lien.—Third persons questioning the 
right of an attaching creditor may attack his 
lien on the ground that, within four months 
after attachment, the debtor was adjudicated a 
bankrupt.—Dyke v. Farmersville Mill & Light 
Co., Tex., 175 S. W. 478. 

11. Preference.—A partner’s individual in- 
dorsement of the firm’s notes, while the firm was 
insolvent, held:to give the payee a preference, 
under Bankr. Act, §§ 1 (25), and 60.—In re 
Frazer, U. S. D. C., 221 Fed. 83. 


12. Preference.—Payments on notes exe- 
cuted to himself by the managing officer of an 
insolvent corporation, though made to his in- 
dorsee, held voidable, under Bankr. Act, § 60, 
subds. “a,” “b,” at suit of the trustee in bank- 
ruptcy of the corporation.—Arnold v. Knapp, W. 
Va., 84 S. E. 895. 

13. Selection of Trustee.—Where objections 
were filed to claims, and no person received the 
votes of an undisputed majority in number and 
amount for trustee, referee held authorized to 
postpone election, and, having done so, the 
election should be treated as tentative.—In re 
Knox, U. S. C. C. A., 221 Fed. 36. 

14. Banks and Banking—Certificate of Stock. 
—A bank issuing a second certificate of stock 
without surrender and cancellation of the first 
is liable to any subsequent purchase of the first 
for value without notice.—People’s Bank v. 
Lamar County Bank, Miss., 67 So. 961. 

15.——Negligence. — Directors of national 
banks must exercise ordinary care and prudence 
and reasonable supervision, and are not shield- 
ed from liability by ignorance of wrongdoing 
resulting from gross inattention.—Williams v. 
Brady, U. S. D. C., 221 Fed. 118. 

16. Bills and Notes—Consideration.—Defend- 
ant bank’s release of its claim against a third 
person who had presented a forged check signed 
by plaintiff, upon receipt of plaintiff's check 
in satisfaction of the claim, held a good con- 
sideration for the check.— Schofield v. Texas 
Bank & Trust Co., Tex., 175 S. W. 606. 
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17.——Consideration.—A note given by stock- 
holders and directors to a bank, so as to protect 
its surplus, held supported by a valuable con- 


sideration.—Union Bank of Brooklyn y. Sul- 
livan, N. Y., 108 N. E. 558. 
18.——Notice.—Plaintiff cannot recover on a 


note which it took from its assignor with 
knowledge that he had secured it by misrepre- 
sentations as to the character of a life insur- 
ance policy issued to defendant.—Newburg State 
Bank v. Heflin, Mo., 175 S. W. 297. 

19. Payment.—After the lapse of 20 years 
there is a common-law presumption of payment 
of notes, rebuttable by evidence of circumstances 
tending to show nonpayment of sufficiently ac- 
counting for the creditor’s delay.—Talbot v. 
Hathaway, Me., 93 Atl. 834. ‘ 


20. Payment.—Payment to a prior holder 
does not discharge a negotiable instrument in 
the hands of subsequent holder in due course; 
Negotiable Instruments Act, § 119, subsec. 4, not 
applying in such case.—Manchester v. Parsons, 
W. Va., 84 S. E. 8865. 

21. Bridges—Destruction of.—Highways, in- 
cluding bridges, forming part thereof, belong 
to the state, and an action for destruction of 
a bridge is not maintainable by a township or 
county on theory of property loss.—Steuben Tp. 
of Steuben County v. Lake Shore & M. S. Ry. 
Co., Ind., 108 N. E. 5465. 
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Brokers—Compensation. — Where after 
the vendor and purchaser had entered into a 
binding contract, the vendor agreed, at the 
broker’s solicitation, to an alteration of the 
contract, which gave the purchaser a mere op- 
tion which was never exercised, the broker was 
not entitled to commissions.—Waddle v. Smith, 
Ind., 108 N. E. 537. 


9° 
a0e 





Contract.—An agreement to pay $1,500 
as commission out of the first cash payment of 
$15,000 held not to obligate the owner to pay 
the commission, where only $1,000 was paid by 
the purchaser.—Beckwith-Anderson Land Co. v. 
Allison, Cal., 147 Pac. 482. 


24, Contract.—A broker employed by two 
principals held bound by agreement to divide 
commission with a broker of one of the prin- 
cipals, though latter broker did not notify the 
other principal of the agreement.—Hladik v. 
Allen, Cal., 147 Pac. 474. 

25. Cancellation of Instruments—Advance- 
ment.—Where money received when deed was 


. 





executed to an administrator was received as 


an advancement from the estate, held, that she 
was not required to return it before rescind- 
ing the deed.—Hartley v. Frederick, Ala., 67 
So. 983. 

26. Carriers of Passengers—Accident.—An in- 
jury to a passenger hurt when the porter open- 
ed the door of the toilet room in a car held 
not an accident, but one for which the carrier 
was liable-—Ward v. Kansas City Southern Ry. 
Co., Mo., 175 S. W. 296. 


27. 





Mental Anguish.—Damages for mental 
anguish in not being able to attend a funeral 
held not recoverable in an action against a car- 
rier for failure to stop a train.—Chicago, R. I. & 
P. Ry. Co. v. Mizell, Ark., 175 S. W. 396. 

28. Starting Train.—It was negligence for 
n earrier’s servants to start a train suddenly 








when a passenger, attempting to board it, had 
only reached the top step, and then to stop it 
again, so as to throw her against the railing. 
—St. Louis, I. M. & S. Ry. Co. v. Williams, Ark., 
175 S. W. 411. 


29. Constitutional Law—Individual Liberty.— 
Ordinance making it an offense to permit women 
to frequent place where liquors are kept for sale 
held not to interfere unnecessarily with indi- 
vidual liberty of women citizens, and to be 
valid.—Laughlin v. Tillamook City, Ore., 147 Pac. 
547. 


30. Contracts—Building Contracts.—A con- 
tractor, undertaking to build a house before re- 
ceiving compensation, cannot recover where the 
house, before completion, is destroyed, but 
where payment is in installments, he may re- 
cover an installment due at time of destruc- 
tion.—Peck-Hammond & Co. v. Miller, Ky., 175 
S. W. 347. ° 


31. Lien Creditor.—A lien creditor of the 
grantor in a deed conveying land subject to the 
lien in consideration, in part, of the grantee’s 
assumption of the lien, cannot maintain an ac- 
tion at law against the grantee for the amount 
of his lien.—King v. Scott, W. Va., 84 S. E. 954. 


32. Corporations—Change of Name.—The 
corpus or identity of a corporation and its lia- 
bility for prior indebtedness is not affected by 
a mere change of name, and such change pend- 
ing a suit against it does not affect the rights 
of plaintiff.—State Exchange Bank v. Paul, Ind., 
108 N. E. 532. 


33. Estoppel.—A corporation is bound by a 
payment to a co-contractor made before the 
corporation became a party to the contract, 
where it had knowledge of the execution of the 
contract and the commencement of work by 
the other party.—Forgioni & Romano Co, v. 
Burnham & Morrill Co., Me., 93 Atl. 833. 


34. Fraud.—A chattel mortgage by a cor- 
poration to a director under vote of the direc- 
tor and another director forming a quorum is 
voidable at instance of the corporation and 
stockholders and may be attacked for fraud by 














ereditors.—Lackenbach v. Finn, Cal. 147 Pac. 
471. 
35. Minutes.—Where directors passed a 


resolution authorizing the corporation’s presi- 
dent to execute a special mortgage, failure to 
enter the resolution on their minutes did not 
affect the validity of the mortgage.—Meridian 
Fertilizer Factory v. Wright, La., 67 So. 967. 

36. Subscription.—Though an informal an- 
tecedent stock subscription does not make the 
subscriber a technical or statutory stockholder, 
it is made in contemplation of the constating 
laws of corporations, to be carried into effect 
under them; and hence they form part of the 
contract of subdscription—Windsor Hotel Co. v. 
Schenk, W. Va., 84 S. E. 911. 


37. Crminal Law—Appeal and Error.—Where 
an acquittal of two defendants, jointly charged 
with conspiracy on peremptory instructions, 
must be affirmed as to one defendant, the acquit- 
tal of the other will not be reversed.—State v. 
Smith, Ark., 175 S. W. 392. 

38. Evidence.—On trial for larceny by 
means of worthless checks, in connection with 
purchase of stock of bank, evidence as to at- 
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tempt to purchase another bank and financial 


inability to» consummate the transaction held 
properly admitted.—State v. Gunn, Wash., 147 
Pac. 401. 


39. Deeds—Common-Law Rule.—Common-law 
rule, that in a conveyance to children only those 
who are living at the time take, does not apply 
where there is an intermediate life estate.— 
Powell v. Powell, N. C., 84 8. E. 860. 


40. Discovery — Interrogatories. — Where 
plaintiff corporation merely describes itself in 
the complaint as a corporation, defendant, desir- 
ing knowledge as to the facts constituting plain- 
tiff a corporation, may propound interrogatories 
under the statute.—Head v. J. M. Robinson, Nor- 
ton & Co., Ala., 67 So., 976. 

41. Diveree—Custody of Children.—Minor 
children of divorced parties must be supported 
and educated equally by their parents, if able, 
and, if not, then by the one financially able.— 
Gibbons v. Gibbons, Ore., 147 Pac. 530. 

42. Domicile—Evidence of.—Merely that a 
man’s personal property located on a farm, be- 
longing to his wife, was assessed in the school 
district in which the farm was located did not 
conclusively show that his domicile was in such 
district.—Northern v. McCaw, Mo., 175 S. W. 317. 


43. Eleectricity—Res Ipsa Loquitur.—Where a 
horse is injured from contact with the rails, and 
falls, throwing his rider, who also comes in 
contact with a rail and receives an electric 
shock, such facts are presumptive proof of the 
company’s negligence.—May v. Charleston In- 
terurban R, Co., W. Va., 84 S. E. 893. 

44. Eminent Domain—Estoppel.—Where a 
éity acquired under condemnation proceedings 
title to part of property, and thereafter de- 
stroyed a building on remaining part, the own- 
er, obtaining a judgment for the value of the 
building, was not estopped from demanding con- 
sequential damages.—In re City of New York, N. 
Y., 108 N. E. 549. 

45.——Special Benefit—A benefit accruing to 
an owner of land by the establishment of a 
road running through it arising from the fact 
that the road will supply the land with its only 
public road held a special benefit—Ripkey v. 
Binns, Mo., 175 S. W. 206. F 

46. Estoppel—Road Proceedings.—One testi- 
fying in circuit court, on appeal in road pro- 
ceedings, that he owned land involved, could 
not after trial show that a third person owned 
an undivided half interest in the land.—Ripkey 
v. Binns, Mo., 175 S. W. 206. 

47. Executors and Administrators—Final Set- 
tlement. An administrator of his father’s es- 
tate, who was also executor of his mother's 
will, held not chargeable on his settlement as 
administrator, with funds received as executor, 
before settlement or disposition of the funds as 
executor.—Miles v. Meade, Ala., 67 So. 1012. 

48. False Imprisonment—Damages.—In an 
action for wrongful arrest, a showing that the 
plaintiff was convicted of the offense for which 
he was arrested was a bar to the recovery of 
damages therefor..—Waddle v. Wilson, Ky., 175 
S. W. 382. 

49. False Pretense—Existing Fact.—To con- 
stitute the offense of false pretenses, there must 
be a false representation of an existing fact 





calculated to deceive, and which does deceive, 
and is intended to deceive, by which one obtains 
value from another without compensation.—Mot- 
singer v. Sink, N. C., 84 S. E. 847. 


50. Representation.—A telegram sent by 
accused in the name of a bank and its cashier, 
addressed to another bank, directing it to honor 
the draft of a third person, relates alone to the 
financial condition of the third person, and does 
not sustain a charge that accused by means of 
the telegram made a false statement as to his 
own financial condition and ability to pay.— 
Gardner v. Commonwealth, Ky., 175 S. W. 362. 


51. Fixtures—Opera Chairs.—Opera_ chairs, 
substituted by the lessee for those removed 
from the leased premises and affixed to the floor, 
held to become fixtures belonging to the land- 
lord.—Spalding v. Columbia Theater, Co., Mo., 
175 S. W. 269. 

52. Frauds, Statute of—Orignal Debt.—A sub- 
sequent release of the original debt by a cred- 
itor, to whom a verbal promise has. been made 
by a third person to discharge such debt, can- 
not make the transaction enforceable against 
the statute of frauds as being an original, not 
a collateral engagement.—Waggoner v. David- 
son, Mo., 175 S. W. 232. 

53. Original Promise.—An oral promise to 
pay a decedent’s note held not within the stat- 
ute of frauds (Act of April 26, 1855 [P. L. 308]), 
where the leading object of the promisors was 
to subserve their own interest.—Kirby v. Kirby, 
Pa., 93 Atl. 874. 

54. Fraudulent Conveyances—Innocent Pur- 
chaser.—Where a transfer of property is al- 


leged to have been fraudulent as against cred- 
itors of the transferor the transferee must 
prove payment of consideration to show that he 
Was an innocent purchaser.—Weber v. Richard- 
son, Ore., 147 Pac. 622. 


55. Garnishment—Equitable Set-Off.—An un- 
matured debt from judgment defendant, to gar- 
nishee held available as an equitable set-off to 
enforcement of judgment against garnishee, 
where defendant is insolvent.—Minge v. First 
Nat. Bank of Birmingham, Ala., 68 So. 141. 

56. Health—Quarantine.—Boards of health of 
a town act in a fiduciary capacity in making 
provisions under the statute for the care of a 
person in quarantine.—Lesieur v. Inhabitants of 
Rumford, Me., 93 Atl. 838. 

57. Heomestead—Tenancy in Common of.—A 
homestead vests absolutely in the widow and 
minor children of the husband on his death as 
tenants in common.—Smith v. Gibson, Ala., 68 








58. Homicide—Evidence.—In a _ prosecution 
for wife murder, evidence of the finding, three 
years after the disappearance of the wife, of 
the skeletons of an adult and a small child, not 
far from where defendant’s wife was last seen, 
held competent and relevant.—Wilson v. State, 
Ala., 67 So. 1010. 

59.——Surgical Operation.—Where one not a 
licensed physician or surgeon attempts to per- 
form an operation and death ensues, he is not 
guilty of manslaughter if the operation was 
reasonably necessary to save life and he acted 
with due caution.—People v. Hunt, Cal., 147 Pac. 
476. 

60. Husband and Wife—<Action by Wife.—A 
married woman suing for a personal injury may 
recover for money expended in effecting a cure 
and also for time lost, where her time previ- 
ously had been spent in earning money for her- 
self.—Hains v. Parkersburg, M. & Ry. Co., 
W. Va., 84 S. E. 923. 

61. Alimony.—Where in a wife's action for 
alimony, it appears that she voluntarily left her 
husband's home, the burden is on her to show 
that he inflicted on her such physical violence 
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or personal indignity as to render it intolerable 
- a with him.—Dagnall v. Dagnall, S. C., 84S. 
>. 870. 


62. Insurance—Cancellation.—The mere _ re- 
quest of insured to insurance agents to keep 
him protected may authorize them, without no- 
tice to him, to cancel a binder in one company, 
and issue one in another company, if in so doing 
they are following the custom of all insurance 
offices.—Norwich Union Fire Insurance Society v. 
Dalton, Tex., 175 S. W. 459. 


63. Lien-Holder.—Purchaser of land sub- 
ject to a vendor’s lien, but who assumed no per- 
sonal liability on the purchase-money notes, 
and who insured premises for his own benefit, 
held entitled to proceeds as against owner of 
= ae v. Browning, Tex., 175 S. 

64. Tort-Feasors,—Where a tort-feasor, 
who fired the property, with knowledge that the 
insurer had paid the amount of the policy, paid 
the insured a further sum and procured a re- 
lease, such release is no defense against an ac- 
tion by the insurer.—Pittsburgh, C., C. & St. L. 
Ry. Co. v. Home Insurance Co. of New York, 
Ind., 108 N. E. 525. 


65. Judgment—Full Faith and Credit.—Under 
the full faith and credit clause a judgment of a 
sister state is given faith and credit, except 
the court may ascertain whether the court ren- 
dering it had jurisdiction and whether it was 
obtained through penal law.—Interstate Savings 
& Trust Co. v. Wyatt, Colo., 147 Pac. 444. 


66. Landlord and Tenant—<Action on Con- 
tract.—A tenant injured by the breaking of a 
porch rail which the landlord agreed to Keep in 
repair held not entitled in a tort action to re- 
cover for the injury, but his remedy is on the 
contract.—Murphy v. Dee, Mo., 175 S. W. 287. 


67. Sub-Tenant.—A tenant by the month 
with the privilege of substitution is liable for 
the rent for the entire month, where the land- 
lord objected to the substituted tenant, and no 
tender was made of the rent due after the 
substitution.—Walker v. Spartanburg Realty 
Co., S. C., 84 S. E. 869. 

68. Libel and Slander—Libelous per se.—A 
publication as to plaintiff's invention of a de- 
vice used to underweigh imported sugar held 
not libelous per se.—O'Connell v. Press Pub. 
Co., N. Y., 108 N. E. 556. 


69. Life Estates—Current Taxes.—While a 
life tenant is responsible for current taxes, he 
may compel the remainderman to pay a pro rata 
share for special assessments for permanent im- 
provements increasing the value of the prop- 
erty.—William R. Bush Const. Co. v. Withnell, 
Mo., 175 S. W. 260. 

70. Limitation of Actions—Undue Influence.— 
Trustee’s wife, who accepted deed purporting to 
be an execution of the trust and who there- 
after procured a divorce, held not entitled to 
assert his influence over her to defeat his claim 
of adverse possession.—Boydstun v. Jacobs, Nev., 
147 Pac. 447. 

71. Lis Pendens—Notice.—A buyer of stocks 
and bonds, with actual notice that a suit is 
pending for specific performance of the seller’s 
contract to transfer them to another, takes 
title subject to the contract and judgment in 
such suit.—People’s Bank of Wilkesbarre v. Co- 
lumbia Collieries Co., W. Va‘, 84 S. E. 914. 

72. Logs and Logging—Standing Timber.— 
An owner who conveyed all standing timber 
on his land, with right of entry for removal, 
as against one to whom grantee conveyed only 
his timber rights, was in actual possession of the 
land, and hence in actual possession of the tim- 
ber thereon.—Yarborough v. P. H. & A. E. 
Stewart, Ala., 67 So. 989. 

73. Master and Servant—Employers’ Liabil- 
ity Act.—To bring the death of a railroad em- 
ploye, struck by an engine, within the Employ- 
ers’ Liability Act, it Was necessary that both 
the employe and the engine should be engaged 
at the time of the injury in interstate com- 
merce.—lIllinois Cent. R. Co. v. Rogers, U. S. C 
Cc. A., 221 Fed. 52 

74, Employers’ Liability Act.—Servant’s ac- 
tion for injury from fall of a heavy valve be- 
ing raised by improvised derrick in course of 
constructing building, held to come within Em- 




















ployers’ Liability Act, requiring persons en- 
gaged in building to use all practicable care 
without regard to cost for appliances.—Nielsen 
v. Portland Gas & Coke Co., Ore., 147 Pac. 554. 


75. Minor.—Where a minor employe is in- 
jured in consequence of the master’s failure to 
warn him of dangers known to the master, but 
not known to or appreciated by the employe, the 
master is liable.—Dillon v. United States Coal 
& Coke Co., W. Va., 84 S. E. 956. 


76. Safe Appliances.—A railroad company- 
is bound to exercise reasonable care to furnish 
a reasonably safe engine, and, where an engine 
was defective and dangerous, the company was 
liable for injury resulting therefrom to its 
foreman in charge of a night switching crew. 
= Louis & S. F. R. Co. v. Guin, Miss.,, 68 So. 








77. Safe Place.—That a railroad station 
regularly used by an express company in its 
business was owned by the railroad does not 
relieve the express company from its duty to 
keep the station reasonably safe for its em- 
ployes to work in.—Wells Fargo & Co. Express 
v. Wilson, Tex., 175 S. W. 495. 

78.—Safe Place——Where a carpenter was 
employed by a contractor in repairing the switch 
room of an electric plant, the electric company 
owed him the duty to furnish him a reasonably 
safe place to work.—Heyse v. Philadelphia Elec- 
tric Co., Pa., 93 Atl. 877. 

79. Mechanics’ Liens—Subcontractor.—Pay- 
ments by a principal contractor to a subcon- 
tractor without direction may be applied to the 
oldest items, so as not to defeat the lien for ma- 
terial furnished by the subcontractor.—W. Bate- 
son & Co. v. Baldwin Forging & Tool Co., W. 
Va., 84 S. E. 887. b 

80. Mines and Minerals—Gas.—That gas 
found in the sands penetrated was run into a 
line from wells on an adjoining lease operated 
by the same lesee and utilized in operating the 
wells on both properties held not to render the 
lessee liable for annual gas rentals under the 
lease.—Prichard v. Freeland Oil Co., W. Va., 
84 S. E. 945. 

81. Mortgages—Foreclosure. — Though a 
mortgagee seeking foreclosure knows of subse- 
quently acquired contract rights and fails to 
make such a contract holders parties, a subse- 
quent foreclosure of such contract rights may 
be had.—Crystal River Lumber Company v. 
Knight Turpentine Co., Fla., 67 So. 974. 

82. Municipal Corporations—Parkway. — A 
city may set apart a portion of the surface 
of a public street for vehicles, another part 
for pedestrians, with a parkway between, and 
may reasonably protect the parkway.—City of 
Birmingham v. Carle, Ala., 68 So. 22. 

83. Publication.—That the preliminary res- 
olution in street paving proceedings was placed 
in a newspaper in fine type, with patent medicine 
advertisements, in an inconspicuous place, did 
not render the publication insufficient.—City of 
Rolla v. Schuman, Mo., 175 S. W. 241. 

84. Negligenee—Jury.— Where the evidence of 
negligence is circumstantial, and, after a fair 
consideration of it, the more reasonable prob- 
ability is in favor of negligence, the case is 
for the jury.—McRainey v. Virginia & C. S. Ry. 
Co., N. C. 84 S. E. 851. 

85. Reasonable Care.—The rule that an 
automobile passenger is not chargeable with the 
carrier’s negligence does not relieve him from 
the duty of exercising reasonable care to avoid 
danger.—Dunlap v. Philadelphia Rapid Transit 
Co., Pa., 93 Atl. 873. 

86. Officers—Abolition of Office—The Legis- 
lature may not practically abolish an office 
created. by the Constitution, by preventing its 
incumbent from discharging his duties.—Magee 
v. Brister, Miss., 68 So. 77 

87. Parent and Child—Abandonment. — Hus- 
band held not guilty of abandoning and failing 
to provide for children, under Rev. St. 1909, 
§ 4495, as amended by Laws 1911, p. 193; the 
wife having taken the children with her and 
excluded the husband from her home.—State v. 
Anderson, Mo., 175 S. W. 259. 

88. Partnership—Bad Faith.—Where a part- 
ner holding a note of his co-partner, secured by 
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a deed of trust on the co-partner’s interest in 
the mine, purchases at the trustee’s sale at a 
grossly inadequate price, under circumstances 
tending to show bad faith, the sale will be 
set aside.—Wetzel v. Jones, W. Va., 84S. E. 951. 


89. Receiver.—Receiver of law partnership 
held properly appointed in view of the lack of 
harmony between the parties and the exclusion 
of one partner from the affairs of the partner- 
ship.—Martin v. Wilson, Wash., 147 Pac. 404. 


+ 90. Payment—Agreement.—Where. plaintiffs, 
who furnished materials to a school contractor, 
agreed to accept a valid town warrant, and they 
accepted without knowledge of the fact a war- 
rant which was, illegal, there was no payment. 
—Everly v. Ball, Ind., 108 N. E. 543. 


91. Perpetuities—Violation of.—A provision 
in a will creating a trust which requires child- 
ren or some of their issue to reside on the land 
forever violates the rule against perpetuities.— 
Reynolds v. Love, Ala., 68 So. 27. 


92. Physicians and Surgeons—Consent to Op- 
eration.—Surgeon held entitled to act upon con- 
sent of patient’s mother in amputating leg, 
where the necessity was urgent and the patient 
was incapacitated to consent.—Barfield v. South 
Highland Infirmary, Ala., 68 So. 30. 


93. Medical Atten@ance.—One under no 
legal duty to provide medical attendance for 
a third person held not ordinarily liable for 
ealling a physician to attend the third person 
in need of medical attention.—Greensfelder v. 
Witte Hardware Co., Mo., 175 S. W. 275. 

94. Principal and Agent—Undisclosed Princi- 
pal.—A disclosed principal is liable on the con- 
tract of its authorized agent with a third person, 
and the fact that the agent becomes personally 
liable by contracting in his own name does 
not relieve the principal of liability.—Beckwith 
vy. Massillon Rolling Mill Co., Mo., 175 S. W. 253, 


95. Precess—Burden of Proof.—A_ sheriff's 
return imports verity, and the burden of proving 
its falsity rests on party assailing it—McAdams 
v. Windham, Ala., 68 So. 51 

96. Railroads—Crossing.—It is the duty of 
a traveler at a railroad crossing not to un- 
necessarily or negligently place his horse_in a 
position where it may be frightened by escape 
of steam or other noises necessarily made by 
engines, even operated with due care.—St. Louis, 
I. M. & S. Ry. Co. v. Eichelman, Ark., 175 S. W. 
388. 

97. Crossing.—A railroad company cannot 
be compelled to place a crossing leading from a 
road parallel to the right of way to a private 
lane closed by a gate and having no outlet.— 
International & G. N. Ry. Co. v. Williams, Tex., 
175 S. W. 486. 

98. Crossing.—Railroad company held under 
the duty to construct and maintain crossings 
over all public highways on the line of its road, 
so that they will be safe to travelers.—St. Louis, 
I. M. & S. Ry. Co. v. Smith, Ark., 175 S. W. 415. 

99. Reformation of Instruments—PBreach of 

Warranty.—A grantee cannot recover for breach 
of warranty as to a strip of land mistakenly 
included in the descfiption in his deed, which 
was thereafter reformed at the suit of a remote 
grantor.—Dent v. Hobson, Mo., 175 S. W. 289. 
_ 100. Release—Fraud.—Unless -plaintiff, in an 
action against his master for personal injury, 
was deceived, his release from liability was 
binding, and, to constitute fraud, the representa- 
tion must be false to defendant’s knowledge, and 
made with intent to deceive.—Nielsen v. Port- 
land Gas & Coke Co., Ore., 147 Pac. 5654. 


101. Sales—Refusal to Accept.—When a buyer 
breaches a contract and refuses to accept the 
goods purchased, the vendor may either retain 
the property for the benefit of the buyer and 
sue for the entire contract price, or he may re- 
tain the property as his own -and recover the 
difference between the market and the contract 
price, or he may resell the property, acting as 
the buyer’s agent, and recover the difference 
between the contract price and the price so ob- 
tained.—J. Stewart Produce Co. v. Gamble- 
Robinson Commission Co., Mo., 175 S. W. 319. 


102. Specifie Performance—Condition Subse- 
quent.—If a provision of a deed does not make 





the estate granted one on condition subsequent 
which may be defeated by re-entry, but is a 
mere agreement to reconvey on certain con- 
tingencies the right to enforce specific perform- 
ance of it is assignable.—Citizens’ Water Co, v. 
McGinley, Tex., 175 S. W. 457. 


103. Equity.—Where the owner of all the 
corporation’s stock contracts with another to 
cause the corporation's realty to be conveyed 
to the latter, and no rights of creditors are in- 
volved, equity will enforce specific performance. 
—People’s Bank of Wilkesbarre v. Columbia 
Collieries Co., W. Va., 84 S. E 4. 


104. Subseription—Release.—Subscriber to Y. 
M. C. A. building fund held not released from 
liability by erection of building costing con- 
siderably more than amount first contemplated. 
—Young Men’s Christian Ass'n of Wenatchee v. 
Olds Co., Wash., 147 Pac. 406. 


105. Taxation—Special Taxes.—Under Const. 
pt. 2, c. 1, § 1, art. 4, all property taxes must 
be proportional; that is, general taxes,must be 
in proportion to the value of the property, and 
special taxes in proportion to the benefits re- 
ceived.—In re Opinion of the Justices, Mass., 108 
N. E. 570. 

106. Trade-Marks and Trade-Names—Second- 
ary Meaning.—Where descriptive word had ac- 
quired secondary meaning, as referring to salt 
made by complainant, held, that it was im- 
material what it originally meant in connection 
with salt.—Diamond Crystal Salt Co. v. Wor- 
chester Salt Co., U. S. C. C. A., 221 Fed. 66. 


107. Vendor and Purchaser—Offer.—Until an 
offer to convey land has been accepted it is sub- 
ject to withdrawal without prejudice to the party 
making it, and, where the alleged purchaser 
knew nothing of the offer, its withdrawal could 
not prejudice.—Brown v. Farmers’ & Merchants’ 
= Bank of El Dorado, Kan., Ore., 147 Pac. 
0 . 

108.——-Performance.—Vendor receiving partial 
payment and note for another payment held 
liable to purchaser therefor, on his inability to 
convey good title within the specified time, 
though purchaser stated that he was unable to 
perform.—Raymond Canal & Milling Co. v. 
Sharp, Tex., 175 S. W. 499. 

109. Priority—Where the first vendor's 
lien note was barred by limitations, the holder 
lost his priority over the second lien note, and 
the revival of the first holder’s lien did not 
restore his priority, but made it subordinate to 
that of the holder of the second note.—Spear- 
man v. Connor Bros., Tex., 175 S. W. 478. 

110. Waters and Water Courses—W holesome- 
ness.—A water company, supplying water for 
domestic purposes to consumers, is bound to 
furnish water fit for those purposes, and is lia- 
ble for negligently furnishing water deleterious 
to health, without a showing of its actual notice 
of its unwholesomeness.—Jones vy. Mt. Holly 
Water Co., N. J., 93 Atl. 860. 


111. Wéills—Construction.—A devise to test- 
ator’s four sons, but should either die before at- 
taining full age or without children, his share 
should go to the others, but not to any other 
children, was limited to the sons, who acquired 
absolute title on attaining full age—Ham v. 
Ham, N. C., 84 S. E. 840 

112. Revocation.—A will is ambulatory and 
subject to revocation by testator at any time 
sores his life-—Reynolds v. Love, Ala., 68 So. 


113. Witnesses—Competency.—It is not error 
in a suit in equity to admit the evidence of an 
attorney who had been active in the conduct 
of the trial until shortly before he took the 
stand on behalf of his client.—Landes v. Landes, 
Tll., 108 N. E. 691. 

114.——Cross-Examination.—A witness can- 
not be cross-examined as to a collateral or ir- 
relevant matter merely for the purpose of con- 
tradicting him by other evidence.—State v. Cox, 
La., 68 So. 107. 

115.——Veracity in Issue.—Where accused took 
the stand and contradicted the prosecutrix, he 
cannot, his reputation for veracity not having 
been attacked, show that he told other witnesses 
of statements by the prosecutrix which tended 
to corroborate his testimony.—Hart v. State, 
Tex., 175 S. W. 436. 





